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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 31,2010
William Canfield
Utrecht & Phillips
1900 M Street, N.W.
Suite 500
Washington, DC 20036
Via Facsimile (letter only) to 202-842-5825
RE: MUR 5924
Tan Nguyen for Congress
Tan Nguyen

Dear Mr. Canfield:

As you recall, the Commission, on February 3, 2009, found that there is reason to
belicve Tau Ngnyen for Congress and Tien Nguyen, in her official capacity as Treasurer,
knowingly and willfully violated 2 U.S.C. §§ 434(b), 441a(f), and 441d(a) and violated
2 U.S.C. § 434(b), provisions of the Feslewa! Election Campaign Act of 1971, as smexded
(“the Act”). In atdition, the Cammission found that there is reasan to believe Tan
Nguyen knawingly and willfully vielated 2 U.S.C. §§ 441a(f) and 441d(), provisions of
the Act, and autharized pre-probable cause canciliation.

Because Tan Nguyen faced federal criminal charges and a trial, we agreed t
postpone oonciliationin exchange fer agresments to toll the statutte of limitations
govemning ciVil exiforcement of the Act. Mr. Nguyen also ageeed to recommence
concxlmnonnegouammmgoodfuthmthmmdaysoﬂhemaldam. We are aware that
Mr. Nguyen's eriminal trial ended August 27, 2010.

Far your convenience, I am enclosing (by mail only) a copy of the Comnission’s
notification letters to you and your clients, the Faatual and Legal Analyses and the
Conciliation Agreement. Please contact me as soon as possible; the Commission only
allows conciliation negotiations to continue for a short time before proceeding to the next
step in the enforcement process.
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Mr. William Canficld
MUR 5924
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This matter will remain confidential in accordance with 2 U.S.C.
§§ 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify the Coromission in writing that
your client wishes the matter to be made publio.

Sincerely,

Elena Paoli
Attorney

Enclosures (by mail only)
February 23, 2009, Letters from Chairman Walther
Factual and Legal Analyses
Conciliation Agreement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

William B. Canfield

Williams & Jensen
1155 21* Street, N.W. FEB 3 3 2009
Suite 300
Washington, D.C. 20036
RE: MUR 5924
Tan Nguyen

Dear Mr. Canfield:

On July 13, 2007, the Federal Election Commission (the “Commission™) notified Tan
Nguyen, your client, of a complaint alleging that your client violated the Federal Election
Campaign Act of 1971, as amended (the “Act”), and provided your client with a copy of the
complaint.

After reviewing the ailegations contained in the caraplaint, your alient’s response, ansd
pnblicly available information, the Commission on February 3, 2009, found reason to believe

that Tan Nguyen knowingly and willfully violated 2 U.S.C. §§ 441a(f) and 441d(a), provisions of

the Act. Enclosed is the Factual and Legal Analysis that sets forth the hasis for the
Commission’s determination.
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MUR 5924
Tan Nguyen
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In the meantime, this matter will remain confidential in accordance with 2 U.S.C.
§§ 437g(a)(4)(B) and 437g(a){12)(A) unless you notify the Commission in writing that you wish
the matter to be made public. We look forward to your resporse.

On behalf of the Commission,
Steven T. Walther
Chairman
Enclosures
Factual and Legal Analysis
Courtesy copy of Tan Nguyen for Congress et al.
Factual and Legal Analysis
cc: Tan Nguyen

Carlsbad, California 92009

|
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Tan Nguyen for Congress

Tien Nguyen, Treasurer FEB 2 8 2009
12995 Main Street

Garden Grove, Califomnia 92840

RE: MUR 5924
Tan Nguyen for Congress

Dear Ms. Nguyen:

On July 13, 2007, the Federal Election Commission (the “‘Commission™) notified Tan
Nguyen for Congress and you, in your official capacity as Treasurer, (the “Committec”) of a
complaint alleging that the Committee violated the Federal Election Campaign Act of 1971, as
amended (tirc “Act”), and provided thie Commiitee with a copy of the complaint.

Ailnr revicwing the alingations easinined in the cumpisint, the Committes’s rcepnnse,
and patblioly availabl: information, thi Cammissian aa Februxry 3, 2009, fonaii xasaa to believe
that the Committee and Tien Nguyen, in her official capacity as Treasurer, knowingly and
willfully violated 2 U.S.C. §§ 434(Db), 441a(f), and 441d(a) axxl also virlated 2 U.S.C. § 434(b),
provisions ef the Act. The Commissian is dismissing the allegation that the Cammittee vialated
2U.S.C. § 433(c). Enclosed is the Factual and Legal Analysis that sets forth the basis for the
Commission’s determination.
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MUR 5924

Tan Nguyen for Congress
Page2 of 2

If you intend to be represented by counsel in this matter, please advise the Commission
by completing the enclosed Statement of Designation of Counsel form stating the name, address,
and telephone number of such counsel, and authorizing such counsel to receive any notifications
and other comummunications from the Commission.

In the meantims, this matter will remain cenfidential in accordance with 2 U.S.C.
§§ 437g(a)(4)X(B) and 437g(a)(12)(A) unless you notify the Commission in writing that you wish
the matter to be made public. We look forward to your response.

On behalf of the Commission,
Steven T. Walther
Chairman
Enclosures
Designation of Counsel Form
Factual and Legal Analysis

cc: Tan Nguyen
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Tan Nguyen MUR: 5924

This matter was generated by a complaint filed with the Federal Election Commission by
the State of California Depurtmest of Justice. See 2 U.S.C. § 437g(a)(1).

In Augnst 2006, Congrexxiotil aandidate Tan Ngtiyen met with the Qtange County
Registrar af Votars to expness his conaen that “illegal aliens,” specifically Meticans, would be
voting in the General Election. Nguyen reportedly feared that iliegal Hispanic immigrants would
vote for his opponent, Loretta Sanchez. The registrar told Nguyen that little could be done to
confirm someone’s cmzmshxp when they registered to vote. In September, Nguyen spoke with
Barbara Coe, the president of California Coalition for Immigration Reform (“CCIR"), and
expressed the same concem. She told him that CCIR had often publicized the message that only
citizens can vote and faxed him a proposed flyer and several pages of blank CCIR letterhead.

Sometime in September 2006, Roger Rudman, a friend and campaign worker for Nguyen,
drafted s letter, warnitzg immigrants of poténtizl criminal penalties for voting, in English in
consultation with Tem Nguyen. Ruiiman subsetiently obtained a Spanish tramlation of the lettor
and signed it with the fistitious name “Robexte Ganath:z.” At the sarae time, Nguyan ordrred a
mailing list of voters fram his ugual list vendor, Political Data, Inc. (“PDI"). Nguyen asked PDI
to include voters that were registered Democrats or “Did not state” voters with a Hispanic
surname and “Spanish birthplace.” Nguyen pmd $1,131.18 for the voter list with his American
Express credit card.

Page 1 of 8
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Tan Nguyen
Factual and Legal Analysis

Also in September 2006, Nguyen gave a piece of the blank CCIR letterhead to Chi Dinh,
his campaign secretary and office manager, and directed her to make a few stylistic changes to
the letterhead (for example, adding an image of an cagle) and create a mailing envelope with a
return address showing CCIR’s name and address. Tan Nguyen approved Dinh’s changes to the
CCIR letterhead and directed her to electronically merge the Spanish translation of the letter onto
the CCIR letterhead.

In early Octobur 2006, Rudman and Mark Nguyen, another friend and campaign
volunteer and alno Dinh’s fiancé, took aharge af the mailing, wish tha assistanga of Dinh. Tan
Nguyen emailed Dinh the list ef voters he had purchaged from Palitical Data, and Dizh, uging
one of Mark Nguyen’s email accounts, emailed the list to the mailing house. Mark Nguyen
asked his Los Angeles Police Department colieague Sergio Ramirez to “proof” the letter, which
Ramirez did. Mark Nguyen asked Ramirez to sign the letter to show that he proofed it. Without
asking Ramirez, Mark Nguyen had Dinh change the signatory of the letter to “Sergio Ramirez”
and scanned Ramirez’s signature onto the letter.! Mark Nguyen then coordinated getting the
voter list, the letter, and envelope to Mailing Pros, the mailing house used by the Committee for
mattings. Mark Nguyen had several conversations with Mailing Pros reganding the status of the
job.

Qa October 9, Mask Nguyen advised Tan Nguyen that the mailing house was thicieg
longer than desired. It appears that the Committee wanted the letters to be delivered before the
date for absentee voters to cast ballots. Tan Nguyen called the mailing house and urged it to

expedite the mailing for his friend Mark Nguyen. Tan Nguyen did not tell the mailing house that

! Right beforx the Jevier was sent to the siling howse, Rudenan and the Spunish trasslasor, Robert Tagix, swld Mark
Nguyen that Ramirez's signature was too “feminine.” Mark Nguyen then wrote a “new™ signature for Ramirez, and
that signafure was scasncd ont the lcttes.

Page2of 8
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Tan Nguyen
Factual and Legal Analysis

Mark Nguyen worked on his campaign or that the letters were from his Committee. On October
12, after almost all the letters had been mailed, Mark Nguyen went to Mailing Pros and paid
$4,304.57 for the mailing with his credit card. Mark Nguyen was not reimbursed for the mailing
expense.

A. Tan Nguyen Knowingly and Willfully Accepted an Excessive Contribution in
the Form of a Coordinated Communication

Tan Nguyen may have violated 2 U.S.C. § 441a(f) if Mark Nguyen, who paid for the
printing and mailing casts ef tho letter, coerdinated the communication with the Cammittee,
resulting in an excessive inrkind contrihutian. A payment fir a ceordinzted communization is an
in-kind contribution to the candidate’s authorized committee with which it is coordinated and
must be reported as an expenditure made by that candidate’s authorized committee. 11 CF.R.

§ 109.21(b)(1). In addition, as an in-kind contribution, the costs of a coordinated communication
must not exceed a political committee’s applicable contribution limits. See 2 U.S.C. § 441a.

To determine whether a communication is coordinated, 11 CF.R. § i09.21 sets fortha
three-pronged test: (1) the communication must be paid for by a person other than a Federal
candidate, a candidate’s authorized committee, or political party committee, or any agent of any

of the foregoing; (2) one or more of the four content standards set forth in 11 CF.R. § 109.21(c)

Page 3 of 8
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Tan Nguyen
Factual and Legal Analysis

must be satisfied; and (3) one or more of the six conduct standards set forthin 11 CF.R.
§ 109.21(d) must be satisfied. See 11 C.F.R. § 109.21(a).2
1. Payment Prong
The payment prong of the coordination regulation, 11 CF.R. § 10921(a)(1), is clearly
satisfied. Tan Nguyen acknowledges that Mark Nguyen paid $4,304.57 to Mailing Pros for
nmiling the letter.
2. Content Prong
The “content” standards include, in relevaat part, a public communication that
republishes, disseminates, or distributes aampaign materials prepared by the candidae. See
11 C.EFR § 109.21(c)(2); see also 2 U.S.C. § 441a(a)7)(B)iii) (coordination includes “the
financing by any person of the dissemination, distribution, or republication, in whole or in part,
of any broadcast or any written, graphic, or other form of campaign materials prepared by the
candidate, his campaign committees, or their authorized agents.”).
The content prong is satisfied because the letter constituted a mass mailing, and therefore
a “public communication,” of written campaign material that was prepared by the candidate, the
Committee, nfl their agents using campaign facilities and resources. See 2 U.S.C.

 §441a(a)(7)(B)(iM) and 11 CFR. § 109.21(e)(2). Campaign volunteer Fudman drafted the fettor

2 The activity at issue occurred in October 2006. Therefore, this Factual and Legal Analysis applies the
Commission’s amended coordinated communication regulations, which became effective on July 10, 2006.
Coordinared Comniunications, 71 Fed. Reg. 33190 (June 8, 2006). In a subscynerx challenge, the U.S. Bistrict
Court for the District of Columbia held that the Commission’s content and conduct standards of the coordinated
communications regulation at 11 CF.R. § 109.21(c) and (d) violated the Administrative Procedure Act; however, the
court did not vacate the regulations or enjoin the Comnission from enforcing them. See Shays v. F.£.C., 508
F.Supp.2d 10, 70-71 (D.D.C: Sept. 12, 2007) (NO. CIV.A. 06-1247 (CKK)) (granting in part and denying part the -
respective parties’ motions for summary judgment). Recenfly, the P.C. Circuit affirmed the district court with
respeet to, inker alits, the comtent standard for public commmications mmade before i time frarmes ¥pecified in the
stantiard , znd the ruie {8e whoen firmer compaiza cjioyscs axd commus vezillors muy slire snssrial infornustion
wishi otherrpesnus who fisanpe pablie eommunications. SiseSdays v £.E.C., 528 F.3d 914 (D.C. Cir. 2008). ). Tie

mmnmmﬁnm‘ﬁnmaﬂm&ﬂmﬂu&ﬂmﬁnﬂhnmﬁdm
criticize or ipvakidats. .

Pagedof §



12044314124

10

11

12

13

14

15

17

21

22

Tan Nguyen
Factual and Legal Analysis

with Tan Nguyen’s input. In addition, Rudman, Tan Nguyen, Mark Nguyen and Chi Dinh
worked on the appearance of the letter.
3. Conduct Prong

The Commission’s regulations set forth six types of conduct between the payor and the
committee, whether or not there is agreement or formal collaboration, that can satisfy the conduct
prong. See11 C.F.R. § 109.21(d). Becanse Tan Nguyen was materially involved in the content,
dissmsmation, aad timing of the letter, their mtians cisarly satisfy tha onhdisct starsinnd. Sae 11
C.F.R. § 109.21(d)(2).

In his and the Committee’s response, Tan Nguyen claims that he did not approve or
authorize the letter, and that he was unaware of its contents until after the letter had been mailed.
At the same time, he states that he was “aware of the existence of a mailer outside of the
campaign.” He also argues that the letter cannot be considered a campaign contribution or
expense because it “did not suggest voting for or against anyone’s candidacy.”

Mr. Nguyen’s attempts to distance himself and the Committee from the letter contradict
the available information that establishes that the candidate was personally involved in drafting
and disseminsting the mailer, including copies of emails sent and received by him and tire
testishony of others involved in the schemme. Moreover, his repemses do mot andermine the
canslusion that the latter constitutes a coprdinaind onmmunication. A third-pasty psid for the
printing and mailing of the letter, it was prepared by the candidste and tha Committee’s aggnts,
i.e., Rudman, Chi Dinh and Mark Nguyen, and the candidate requested and paid for the list of
voters to whori the letter was sent, provided editing comments, and helped to ensure that the

letter was disseminated at the desired time.

Page 5 of 8
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Factual and Legal Analysis

Because Mark Nguyen paid for the letters to be printed and mailed and he assisted the
Committee in the creation and dissemination of the letter, the letter constitutes a coordinated
communication, and Mark Nguyen's payment of $4,104.57 is an excessive in-kind contribution
to the Candidate.’

Moreover, this conduct was knowing and willful.* The candidate was personally
involved in drafting and disseminating thie letter, and his efforts to try to hide his and the
Cuunittu'a'a imvolvement strongly susmest a knawing and willfiil violation of the Ast. By anting
throngh athers, sanding the letter out under tae name of a tisd-party crganizotion, and stealing
tha signature and name af an ianocent bystandsr, Ten Nguyen attempted to conceal the true
sender of the letter to benefit his campaign. Based on the personal involvement of the candidate,
the Commission finds reason to believe that Tan Nguyen knowingly and willfully violated
2 U.S.C. § 4414(f) by accepting an excessive in-kind contribution in the form of a coordinated
communication. See MUR 5517 (James Stork) (candidate personally liable for accepting
excessive in-kind contribution in the form of a coordinated communication).

B. Tan Nguyen Knowingly and Wilifully Failed to Include a
Required Disclaimer on the Letter

The letter constitutes a public communication because it was a mass mailing (more than

500 pieces of mail mattar o idesttica: or subatanticily similer nature within any 30-day period) to

3 Mark Nguyen made a $2,100 contribution to Tan Nguyen’s commitice on September 24, 2006. Thus, because he
had not resalsad the $2,500 indiridaat eontdiantion limit, $200 veos cAbwacte] frama o smount he puisl 0 print and
mail the letter.

¢ ﬁephnuhamandwﬂlfulnﬂmmht“m[m]nbnﬁthhuhowledgeofllloﬁheﬁcumda
recognition that the action is prohibited by law.” 122 Cong. Rec. H 2778 (daily ed. May 3, 1976); see also Federal
Election Comum'n v. Jom A. Dramesi for Cong. Comm., 10 F. Supp. 985, 987 (D.NJ. 1986) (distinguishing
between “kiowing” and “knowing sl willfal”). A knewing and willfifl vivlation :may be esamitsadd “by groof thnt
the defepdust acied deliberately and with knowledge™ that an ection was unlawful. United States v. Hopkins,

916 F.2d 207, 214 (5* Cir. 1990). An inference of a knowing and willful act may be drawn “from the defendant's
ehbmuuhufordhnnm"horhumz. I2, =t 214-15.

Page 6of 8
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Factual and Legal Analysis

the general public as defined by 11 C.F.R. §§ 100.26 and 100.27. A political committee that
makes a disbursement for a mailing that was paid for and authorized by a candidate, the
candidate’s anthorized political committee or its agents must state on the communication that it
was paid for by such authorized political comm:ttee. See2 U.S.C. § 441d(a)(1). Ifthe
communication was paid for by other persons but authorized by a candidate, the candidate’s
authorized political committee or its agents, the coznmunication must state that it was paid for by
such otier porson and anthixixed by such politicdi caitudiitee. Aommiiogly, the Jetter wes
required to contein the appaapriate dirclaimer. 11 £.F.R. § 110.11(a). Dicclaimers for writinn
commnnications alse must be of sufficient type size to he clearly readzble, contained in a printed
box set off from other content, and there must be sufficient color contrast bm the print and
the background color. See2 U.S.C. § 441d(c) and 11 CF.R. § 110.11(2).

Although Tan Nguyen argues that he did not “authorize” the letter, his statement is not
credible in light of other statements he has made and is contradicted by the available information.
In short, he helped to draft the letter, paid for part of it, and knew that friends would be sending a
letter out. Thus, the letter should have contained a disclaimer stating that it was anthorized by
Tan Ngaysn ¢r the Committee and paid for in part by Mark Nguyea and in pant by the
Commmittee. See 11 CF.R. § 110.11(b)(1). Becamse it did net, Tan Nguyen has violsted the Act.

Measovey, the violation of the disclaimer pnoviginns appesrs to bawe bean lenowing and
willful. Tan Nguyen likely was somewhat familiar with the Act’s requirements because other
mailings sent by the Committee do contain some of the required information required by the

“disclosure provisions. ‘See Tan Nguyen Response, Exhibits A-D; see also **
www.tanforcongress.com (under “mailers” link, mailers contain some, but not all, information

required by the Act). In addition, it is apparent that Tan Nguyen intentionally concealed his and

Paze 78
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Tan Nguyen
Factual and Legal Analysis

his Committee’s identities so that recipients would not know that they authorized and paid for the
letter. See MUR 4919 (East Bay Democratic Committee) (Commission found reason to believe
respondents knowingly and willfully violated 2 U.S.C. § 441d(a) by concealing identity).
Accordingly, the Commission finds reason to belicve that Tan Nguyen knowingly and willfully

violated 2 U.S.C. § 441d(a).

b,

Page 8 of 8
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Tan Nguyen for Congress and
Tien Nguyen, in her official capacity as Treasurer MUR: 5924

This matter was generated by a complaint filed with the Federal Election Commission by
the State of Californiq Department of Juatice. See 2 U.S.C. § 437g(a)(1).

In August 2006, Congressional candidate Tan Nguyen met with the Orange County
Registrar of Voters to express his concern that “illegal aliens,” specifically Mexicans, would be
voting in the General Election. Nguyen reportedly feared that illegal Hispanic immigrants would
vote for his opponent, Loretta Sanchez. The registrar told Nguyen that little could be done to
confirm someone’s citizenship when they registered to vote. In September, Nguyen spoke with
Barbara Coe, the president of California Coalition for Immigration Reform (“CCIR"), and
expressed the same concern. She told him titat CCIR had often publicized the message that only
citizens can vute arxi faxod him a propesed flyer and several pages of blank CCIR letterhead.

Soxeetioee im September 2006, Roger Rudman, a friend xexd campaign worker for Nguyen,
drafted a letter, waming immigranis of potential criminal pensitias for voting, in English in
consultation with Tan Nguyen. Rudman subsequently ahtained a Spanich translation of the letter
and signed it with the fictitious name “Roberto Gonzalez.” At the same time, Nguyen ordered a
mailing list of voters from his usual list vendor, Political Data, Inc. (“PDI"). Nguyen asked PDI
to include voters that were registered Democrats or “Did not state” voters with a Hispanic

Page 1 of 9
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Tan Nguyen for Congress et al.
Facrual and Legal Analysis

surname and “Spanish birthplace.” Nguyen paid $1,131.18 for the voter list with his American
Express credit card.

Also in September 2006, Nguyen gaveapiweoft}wblankccmletterlheadtoChiDinh.
his campaign secretary and office manager, and directed her to make a few stylistic changes to
the letterhead (for example, adding an image of an eagle) and create a mailing envelope with a
retum widiess showing CCIR's naiae smi address. Tam Xguyen apgzovod Dinh’s changes to the
CGIR letterizzad end direated her to electronicaily merge the Sipanish translation of the lotter ottto
the CCIR letterhead.

In early October 2006, Rudman and Mark Nguyen, another friend and campaign
volunteer and also Dinh’s fiancé, took charge of the mailing, with the assistance of Dinh. Tan
Nguyen emailed Dinh the list of voters he had purchased from Political Data, and Dinh, usmg
one of Mark Nguyen’s email accounts, emailed the list to the mailing house. Mark Nguyen
asked his Los Angeles Police Department colleague Sergio Ramirez to “proof” the letter, which
Ramirez did. Mark Nguyen asked Ramirez to sign the letter to show that he proofed it. Without
asking Ramirez, Mark Nguyen had Dinh change the signatory of the letter to “Sergio Ramirez”
and scasned Ramirez’s signature onto the letter.! Mark Nguyen then coordinated getting the
vater list, the letter, and enveinpa tu Mailing Pros, fis mailing hawe used by the Committee foc
mailings. Mark Nguyen had several conversations with Mailing Pros reganding the stata af tha

job.

' Right before the letter was sent to the mailing house, Rudman and the Spanish translator, Robert Tapia, told Mark
Nguyen that Ramirez's signature was too “feminine.” Mark Nguyen then wrote a “new” signature for Ramirez, and
that signature was scanned onto the letter.

Page 2 of 9
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Factual and Legal Analysis

On October 9, Mark Nguyen advised Tan Nguyen that the mailing house was taking
longer than desired. It appears that the Committee wanted the letters to be delivered before the
date for absentee voters to cast ballots. Tan Nguyen called the mailing house and urged-it to
expedite the mailing for his friend Mark Nguyen. Tan Nguyen did not tell the mailing house that
Mark Nguyen worked on his campaign or thiat the letters were from his Committee. On October
12, after almost all ths lutiers had boen mailed, Mark Nguyen went to Mailing Pros and pald
$4,304.57 fau the maliing with kis cregit caxil. laissk Nguyen was nst reimbursed for the mailing
expense.

A.  TanNguyen and the Committee Knowingly and Willfully Accepted an
Excessive Contribution in the Form of a Coordinated Communication

Tan Nguyen afid the Committee mmy have violuted 2 U.S.C. § 441u(f) if Murk Nguysn,
who paid for the printing and mailing costs of the letter, coordinated the communication with the
Committee, resulting in an excessive in-kind contribution. A payment for a coordinated
communication is an in-kind contribution to the candidate’s authorized committee with which it
is coordinated and must be reported as an expenditure made by that candidate’s authorized
committee. 11 C.E.R. § 109.21(b)(1). In addition, as an in-kiisd contribution, the costs of a
coordinated eommanication must not erccad a pulitics] cxmmiitee’s applinable comtribution
limits. See2 U.S.C. § 441a.

To determine whether 8 communicetion is caordinated, 11 CF.R. § 109.21 setc forth a

. three-pronged test: (1) the communication must be paid for by a person other than a Federal

candidate, a candidate’s authorized committee, or political party committee, or any agent of any
of the foregoing; (2) one or more of the four content standards set forth in 11 C.F.R. § 109.21(c)

Page 3 of 9




12044314141

10

11

13

14

Tan Nguyen for Congress et al.
Factual and Legal Analysis

must be satisfied; and (3) one or more of the six conduct standards set forth in 11 CF.R.
§ 109.2)(d) must be satisfied. See 11 C.F.R. § 109.21(a).?
a L Payment Prong .

The payment prong of the coordination regulation, 11 C.F.R. § 109.21(a)1), is clearly
satisfied. Tan Nguyen and the Conmmitte¢ acknowletige that Mafk Nguyen paid $4,304.57 to
Mailing Faos for mailling the latter.

2. Cuntant Prong

The “content” standards include, in relevant part, a public communication that
republishes, disseminates, or distributes campaign materials prepared by the candidate. See
11 C.ER. § 109.21(c)(2); see also 2 U.S.C. § 441a(a)(7)(B)(iii) (coordination includes “the
financing by any person of the dissemination, distribution, or republication, in whole or in part,
of any broadcast or any written, graphic, or other form of campaign materials prepared by the
candidate, his campaign committces, or their authorized agents.”).

The content prong is satisfied because the letter constituted a nmass mailing, and therefore
a “public conmranication,™ of written campaign material that was prepared by the candidate, the
Qomittee,ud their agenis using campicgn fisilitics and resyuress. Ses 2 U.S.C.

2 The activity et ismum occurred in Osisbet 2006. Tharefore, thia Fsainal and Legzl Analyain applies the
Commission’s amended coordinated comnunication regulations, which became effective on July 10, 2006.
Coordinated Communications, 71 Fed. Reg. 33190 (June 8, 2006). In a subsequent challenge, the U.S. District
Court for the District of Columbia held that the Commission’s content and conduct standards of the coordinated
eonmmmmnsmgnhhonltllc.l'.k.!lwll(c)md(d)mhbdﬂleAdmmm”Pmcedtthomu the
court did not vacate the regulations or enjoin the Commission from enforcing them. See Shays v. F.E.C., 508
F.Supp.2d 19, 70-71 (9.D.C. Sept. 12, 2007) (NO. CV .A. 85-1247 (CKK)) (granting in purt and denylsg pst e
respuctive pasties’ rwtions for mememry judgmeet). Rusently, fie D.C. Circuif affirmed tie district coust with
respety, b, inser alits, the contont sadird fiw public commmuaimmions made before e time fimuscs spoviliad in the
stuntiesd , and the rede fie whon femes cuigmign esyiloyses wad genxwen vendors wxy simre material information
with othee priness wha fisame pablic communications. Sse S v. F&5.C., 528 F.3d 914 (D.C. Cir. 2088). The
cosmmnicntian at issue 1Imots ather pads of tha ecafent snd comsiuct sianrlends thad the appalinte canrt did mot
criticize or imvaiidata,

Page 4 of 9
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Factual axxd Legal Analysis

§ 441a(a)(7)(BXiii) and 11 C.F.R. § 109.21(c)2). Campaign volunteer Rudman drafted the letter
with Tan Nguyen’s input. In addition, Rudman, Tan Nguyen, Mark Nguyen and Chi Dinh
worked on the appearance of the letter.
3 Conduct Prong

The Commission’s regulations set forth six types of eoﬁdm:t between the payor and the
committee, whether or not there is agremment or formsal collabosation, that can satisfy the vonduct
prong. Sar 11 C.F.R. § 109.21(d). Beaanap Tan Nguyen and the Comuittee were masariatly
involved in the content, dissemination, and timing of the letter, their actians clearly satisfy the
canduct standard, See supra, pp. 4-6. See 11 CF.R. § 109.21(dK2).

In his and the Committee’s response, Tan Nguyen claims that he did not approve c;r
authorize the letter, and that he was unaware of its contents until after the letter had been mailed.

At the same time, he states that he was “aware of the existence of a mailer outside of the

campaign.” He also argues that the letter cannot be considered a campaign contribution or

expense because it “did not suggest voting for or against anyone’s candidacy.”

Mr. Nguyen’s attempts to distance himself and the Committee from the letter cornradiet
tha svuilabile iufbrnation that establizixm thnt the onndidéis wes puzmally inelved in drafting
and disseminating the msiler, including eopias of enails cant and recaived by him and the
testimony of athszs invalved in the schams. 'Mm.ﬁsmpmdnmmm
conclusion that the lettor constitutes a coardinated communication. A thisd-party paid fer the
printing and mailing of the letter, it was prepared by the candidate and the Committee’s agents,

i.e., Rudman, Chi Dinh and Mark Nguyen, and the candidate requested and paid for the list of
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voters to whom the letter was sent, provided editing comments, and helped to ensiire that the

letter was disseminated at the desired time.

Because Mark Nguyen paid.for the letters to be printed and mailed and he assisted the

Committee in the creation and dissemination of the letter, the letter constitutes a coordinated

communication, and Mark Nguyen's payment of $4,104.57 is an excessive in-kKind contribution

to the Conrunittos.’

Moreever, this conduct was knowing and willful.* The candidate was personally

_ involved in drafting and disseminating the letter, and his efforts to try to hide his and the

Committee’s involvement strongly suggest a kmowing and willful violation of the Act. By acting

through others, sending the letter out under the name of a third-party organization, and stealing

the signature and name of an innocent bystander, Tan Nguyen and his Committee attempted to

conceal the true sender of the letter to benefit his campaign. As a result, the Commission finds

there is reason to believe that Tan Nguyen for Congress and Tien Nguyen, in her official capacity

as Treasurer, knowingly and willfully violated 2 U.S.C. §§ 441a(f) and 434(b) by accepting and

failing to repert, an excessive in-kind contribation in the fortm of a coorllinated commitnication.

3 Mark Nguyen made a $2,100 contribution to Tan Nguyen's committee on September 24, 2006. Thus, because he
had not reached the $2,300 individual contribution limit, $200 was subtracted from the amount he paid to print and

il the letter.

4 The phrase knowing and willful indicates that “actions {were] taken with full knowledge of all of the facts and a
recognition that the action is prohibited by law.” 122 Cong. Rec. H 2778 (daily ed. May 3, 1976); see also Federal
Election Comm'n v. Joim A. Drammai for Cazy. Cawsm., 640 F., Sugm. 985, 987 (D.N.J. 1986) (distinguishing
between “kntrming™ sl “ithondiing wnd willful™). A lmawing and wilifiil vialation may ve estabfished “by proof that
the dudenilent moted deliberately and with knowledge” that an action was unlawful. United States v. Hopkins,

916 F.2d 207, 214 (5® Cir. 1990). An inference of a knowing and willful act may be drawn “from the defendant’s

elaborsts sehans: for disguising™ his or her actians. /d,, at 214-15.
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B. The Committee Knowingly and Willfully Failed to Include a
Requized Biminimer on the Letter

The letter constitutes a public communication because it was a mass mailing (more than
500 pieces of mail matter of identical or substantially similar nature within any 30-day period) to
the general public as defined by 11 C.F.R. §§ 100.26 and 100.27. A political committee that
makes a dikbursernent for a mailing that was paid for and authorized by a candidate, the
candidate’s authorived poiitical corurnitied or its agennt aust atote on the coenmunication thue it
wzs paid far by suoch antharized pelitical committee. See 2 U.S.C. § 441d{a)(1). fthe
communication was paid for by other petsons but authorized by a candidate, the candidate’s
authorized political committee or its agents, the communication must state that it was paid for by
such other person and authorized by such political committee. Accordingly, the letter was
required to contain the appropriate disclaimer. 11 C.F.R. § 110.11(a). Disclaimers for written
communications also must be of sufficient type size to be clearly readable, contained in a printed
box set off from other content, and there must be sufficient color contrast between the print and
the background color. See 2 US.C. § 441d(c) and 11 CER. § 110.11(2)

Although Tan Nguyen argues that he did not “authorize™ the letier, his statemueant is aot
credible in light of otimr staterzents he has made and is conteadicted by the available information.
In short, he helped to dmaft the letter, paid for part af it, aud lmew that fionds would tn sending a
letter ont, Thus, the lettor should have contained a disclaimer stating that it was authorized by
Tan Nguyen or the Committee and paid tbrinpmbyMarkNguymmdinpanbyth_e
Committee. See 11 C.F.R. § 110.11(b)(1). Because it did not, the Committee has violated the
Act.
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Moreover, the violation of the disclaimer provisions appears to have been knowing and
willful. The Committee likely was somewhat familiar with the Act’s requirements because other
mailings sent by the Committee do contain someg‘ftherequired information required by the
disclosure provisions. See Tan Nguyen Response, Exhibits A-D; see also
_\n_lmt_m_forcm (under “mailers” link, mailers contain some, but not all, information
required by thee Act). Iu addition, it is apparewt that Tan Nguyen and the Conunittos infentionally
cancealod their identity so that ntitients wanid not kaiow that they autharized and paid for the
letter. See MUR 4919 (Bast Bay Demooratic Committee) (Cammission found reasom to heliave
respondents knowingly and willfully violated 2 U.S.C. § 441d(a) by concealing identity).
Accordingly, the Commission finds reason to believe that Tan Nguyen for Congress and Tien
Nguyen, in her official capacity as Treasurer, knowingly and willfully violated 2 U.S.C.

§ 441d(a).

C.  The Committee Failed to Report the Cost of the Voter List

An authorized political committee’s disclosure reports must show all disbursements. See
2U.S.C. § 434(b)(4). A Committee's disclosure repsorts maust also show contributions from the
candidate. See 11 C.F.R. §§ 104.3(a)(3(ii) aml 116.5(b). The Conanittev's diselesure rugurts du
not show the disbursement for the voter liet o titat the payment for the votar list was a
cantrisntion from the candidate. Thus, the Cammisaion findn neason to believa that Tan Nguyen
for Congress and Tien Nguyen, in her official capacity as Treasurer, violated 2 U.S.C.

§ 434(b)(4).
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D.  Other Alleged Violation

CDO] alleges that the Committee lacked a named treasurer for more than a 10-day
period, in violation of 2 U.S.C. § 433(c), but the complmnt.does not state the relevant dates. The
information is not apparent from the Committee’s disclosure reports or an RFAI that the Reports
Analysis Division sent the Coinmittee about the issue. Given the relatively minor nature of the
violation and the lack of information to allerw us o discern one way or another whether a
violttian arcumred, the Commiesion dismingas thin allegation. See Policy Statemont Ragarding
Commission Action in Matters at tiie Initial Stage in the Enfarcement Prooess, 72 Fed. Reg.
12545 (Mmhll6. 2007).
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